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CONVENTION RELATIVE TO THE OPENING OF 
HOSTILITIES J 

Article I. 

The contracting powers agree that hostilities between them should not 
begin without a previous unequivocal notice, which shall be either in the 
form of a declaration of war with reasons therefor, or of an ultimatum 
with a conditional declaration of war. 

Article II. 

A state of war shall be made known without delay to the neutral 
powers, and shall not be effective with regard to them until they receive 
a notice, which may be given even by telegraph. However, the neutral 
powers cannot use the lack of a notice as a pretext if it should be proven 
beyond doubt that they really knew of the state of war. 

The convention as drawn up is substantially the same as the prop* 
osition submitted by the French delegation — and that proposition 
follows in the main the text adopted by the Institute de Droit Inter- 
national at its meeting at Ghent (September, 1906), when the whole 
subject was carefully discussed. 2 

From the earliest times and in all stages of civilization we find 
the custom of declaring war before commencing hostilities. Certain 
primitive tribes which were. in a constant state of feud may be said 
to have lived in a continual state of war, but when a more stable 
condition was reached where peaceable conditions were maintained 
the sentiment was also developed that hostilities ought not to be 
commenced without previous warning. In fact, without such a senti- 
ment peace between two contiguous and jealous communities could 
not have lasted any length of time. The explanation which satisfied 
the minds of the chiefs may have been that any breach of peace in 
which the adversary was taken by surprise would be a sacrilegious 
violation of an oath; for peace was based on oaths sworn to the 

i For the full text of the Convention with translation, see Supplement. 
2Annuair4 De l'Institute de Droit International, session de Gand 1906. 
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gods. The real reason, however, which gave rise to such a custom 
must have been the social necessity of some security in the re- 
lations between different communities and until such a custom had 
developed there would be no security from sudden attack, to guard 
against which the greater part of the communities' productive energy 
would be turned toward armament and guard duty. It is not 
unlikely that the reason may go still deeper. Sir Henry Maine, in 
seeking an explanation for the prohibition against the poisoning of 
sources, recognized as a rule of war from the dawn of history, 
thinks that perhaps the explanation is to be found in the feeling 
that a contest should be decided by the victory of the stronger in a 
fair fight. 3 If we carry further his suggestion, might we not be led 
to the conclusion that primitive society, depending, as it did, so much 
upon the fighting strength of the individual, would unconsciously 
tend to give its combined support to foster those conditions which 
should be most conducive to the survival and predominance of those 
most skilled in arms ? If this be true no condition would meet with 
greater favor than the requirements of a fair fight and the avoid- 
ance of all taking by surprise. Another powerful motive for requir- 
ing a fair fight may have been to avoid the family feuds which 
would result from a death caused by a treacherous attack. The com- 
mon recognition of the right of the stronger to predominate and de- 
stroy his opponent would in the case of killing in a fair fight obviate, 
in a great measure, the resentment which would follow a treacherous 
attack. Analogy would speedily make this principle one of the rules 
of intertribal intercourse, and any tribe which violated this prin- 
ciple would rouse its opponents to that frenzy of indignation which 
is the strongest guardian of all rules of law. If the force born of 
this frenzy were sufficient to overcome the tribe which had trans- 
gressed the rule, annihilation would probably be the penalty, and 
any tendency to repetition and the engendering of such a practice by 
that tribe would have disappeared; at the same time the example 

3 International Law, 2d ed., 1894, p. 135, " or it may have been the idea that 
poisoning was not fair fighting — and this shows itself as a very strong feeling 
in very ancient days — that on the whole each combatant ought to have the 
means of employing his skill in resistance." 
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would long act as a lesson to deter others. It is equally true that 
only the weaker tribes would have been tempted to transgress the 
rule, and from that very fact the chances in favor of the annihila- 
tion of the transgressor would be the greater. 

All through the Middle Ages chivalry, itself the expression of 
the needs of the age, strengthened the influence of the principle of 
a fair fight, which of course has for its very foundation the idea 
of shunning all taking by surprise, but with the advances in civili- 
zation the brain power of the general and statesmen began to be 
more highly considered than the physical prowess of a Richard 
Coeur de Lion, and it quickly came to be felt that the organization 
of the state was fully as important as the physical strength of its 
citizens or the mere numbers of its armies. Improved weapons and 
gunpowder came to lessen still more the value of the fighting strength 
of the individual. All this has shaken to the very foundation that 
oldest of principles — that the strong man should have his way over 
the weaker. Public opinion -began to recognize the necessity for the 
precedence of the thinker over the mere fighter. This was one of 
the causes for putting down duelling, which was no longer useful 
as a means of bringing to light leaders of physical prowess of which 
a former age had stood so much in need. Duels were likely now 
to destroy the most useful men. Examinations and degrees had 
begun to replace the wager of battle or the drinking bout Other 
causes which contributed to do away with formal declarations of 
war were the reasons for entering into such wars. The royal mar- 
riages of Europe gave rise to many complications respecting the 
rival claims to territory — nothing more natural in such cases than 
for one of the claimants to invade the territory, and war would result 
without a declaration. Again, hate, due to religious differences, 
undoubtedly weakened the feeling of the existence of any set of rules 
common to Catholic and Protestant; but strongest of all must have 
been the growing feeling that the state must secure its victories at 
the least cost 

The constant fear of attack which accompanies the doing away 
with a declaration of war was no longer so destructive to the inter- 
ests of society. In the case of great states with standing armies 
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and fortified frontiers readiness for attack became the normal con- 
dition. The power to strike quickly and surely and the judgment 
of when to do so were the means at the disposal of the highly or- 
ganized and powerful states. And among the powerful and warlike 
states which have in the past developed the rules of war there was, 
during a certain period, no desire to return to the old rule, necessi- 
tating a declaration. Within the shelter of the state's fortified 
frontiers citizens pursued their ordinary occupations, leaving to 
their government questions of war and foreign policy, but as soon 
as the rivalry of the great states began to change from military to 
commercial; as soon as the importance of striking first had become 
so magnified that a small military state of secondary importance 
could vanquish a more powerful state taken unawares; as soon as 
the progressive states found themselves utterly exhausted after the 
completion of even a successful war, the sentiment turned in favor 
of a declaration previous to the commencement of hostilities. The 
extent to which this sentiment is entertained, at the present day, 
varies from state to state. Those which have large fleets and stand- 
ing armies ever ready to strike wish to retain this advantage, but 
yet they do not wish another state to commence war suddenly from 
the fear that it is itself about to be attacked. Hence it is that all 
agree that a declaration must be given. 

During the discussion at The Hague some powers wished to fix 
an interval before which hostilities could not begin, and General 
den Beer Poortugael argued that it was strange to have no interval 
before passing from peace to war, when it was necessary to fix one 
in the less momentous renewal of hostilities after an armistice. 4 The 
cases are not parallel. At the moment of drawing up an armistice, 
it generally happens that neither side looks to gain any advantage 
from a sudden attack ; also if no delay were given before the renewal 
of hostilities there could be no surprise, because each side would 
rest upon its arms. A stronger argument advanced by General den 
Beer, as well as others, is the desirability of doing away with the 
additional military burden on the powers, made necessary by being 
constantly on a war footing and ready to mobilize instantly. Here, 

* Second commission; second subcommission; third session, July 12. 
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as Mr. Renault says, in his truly remarkable report, is a practical 
opportunity of lessening the burdens of armament, but, he adds, 
the time is not yet ripe for such an advance. 

Every country will, then, in making a declaration of war, fix the 
interval, if any, which it shall deem best suited to its interests; but 
we must remember that public opinion has never given up those old 
ideas of the fair man-to-man fight, and the country which gives so 
short an interval as to> take its adversary by surprise will, to its 
regret, find itself condemned the world over. The fear of becoming 
a stench in the nostrils of the nations will act as an incentive to 
make every government declaring war fix a fair interval. 

Although the convention does not provide for an interval, it does 
stipulate that the declaration of war must give the reason necessi- 
tating a resort to arms. As Mr. Renault says : 

Governments ought not to employ such an extreme measure as a resort 
to arms without giving the reasons. Everyone, whether citizen of the 
countries about to become belligerents or of neutral powers, should know 
why there is to be a war in order to judge of the conduct of the two 
adversaries. This does not mean that we are to cherish the illusion that 
the real reasons for a war will always be given; but the difficulty of 
formulating reasons, the finding it necessary to give those which are 
without foundation or out of proportion to the gravity of war itself — 
all this will have the effect of attracting the attention of neutral states 
and of enlightening public opinion. 

The first article of the convention offers an alternative form of 
declaration in the ultimatum which has the added advantage of 
fixing an interval, the reason for the war being made manifest in 
the refusal to comply with the conditions laid down. However, 
here again the demands contained in the ultimatum may have no 
real connection with the real cause in dispute. At the present time 
an ultimatum which demanded the performance of a particular 
act on the part of the adversary would be most likely to lead to war. 
So generally is this realized that the reasons for making the ulti- 
matum would most probably be looked to rather than the demand 
it contained. Nevertheless, a state wishing to avoid giving its 
reasons for declaring war may prefer to give out an ultimatum 
containing some demand compliance with which it does not expect. 
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The Chinese military delegate was desirous of obtaining a defini- 
tion of what constitutes war, his country having been upon several 
occasions in the past the object of military expeditions carried 
on by powers who maintained that they were not at war. Further, 
he asked if a declaration of war might be considered hy the state 
against which it was directed as an unilateral act without effect. 5 

No one replied to those embarrassing questions. Governments 
are not loath to have the definition of what constitutes war shrouded 
in mystery ; for in the greater number of states possessing a parlia- 
mentary form of government the deciding to make war is hedged 
about with formalities and special constitutional requirements, and 
governments have in the past and are likely in the future to find 
it convenient for reasons of domestic and foreign policy to resort 
to measures of war while maintaining that no war exists. But even 
were the powers desirous of defining war, the task would be most 
difficult, because it would have to be decided whether a pacific 
blockade was a measure of war and at just what point to draw the 
line separating reprisals from war. 

However, China may rest assured that the country which declares 
war, even though it meet with no response, may apply to the country 
against which the declaration is addressed all the condition of regu- 
lar warfare, and may avail itself of any or all of the effects, such 
as abrogation of political treaties, etc., which are among the con- 
sequences of a state of war. 

During the discussion the delegates of certain countries 6 feared 
that an international convention respecting the declaration of war 
might be contrary to their constitutional provisions, but it was 
explained to the satisfaction of all that the proposed convention in 
no way affected the deciding for or against the entering into a war, 
but after the constitutionally competent body had in accordance 
with the constitutional provisions decided upon war it was for the 
executive or organ of the government charged with the conduct of 
its foreign affairs to declare the war. The convention only relates 

5 Second commission; second subcommission; third session, July 12 (remarks 
of Colonel Tinge). 

6 Second commission; second subcommission; third session, July 12. 



56 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

to this declaring of the war and not to deciding that it shall be 
declared. 

In the case of the United States, there might be a question as to 
whether a declaration of war by Congress in accordance with the 
provision of the Constitution was not a declaration from an inter- 
national point of view; the transmission by the President of the 
declaration made by Congress to the adverse state being merely 
perfunctory. In the present state of confusion as to the extent to 
which provisions and organs of the Constitution are to be recognized 
internationally, it would be impossible to reach any definite con- 
clusion. But as the President is Commander-in-Chief of the armed 
forces and no attack can be made until he gives the order, he cer- 
tainly has the effective power of making the war; hence it would 
seem natural for him to have the power of declaring it, for were he 
to say he would not commence an attack before a certain date 
there would seem to be no constitutional objection, and practically 
war would begin at that date, though the Federal courts might con- 
sider abrogation of treaties and other effects of war to' date from the 
declaration by Congress. 

When one state declares war against another, giving an interval 
before the opening of hostilities, it goes without saying that the state 
against which war is declared may in turn declare war at once, or 
it may allow a shorter interval before the commencing of hostilities. 
But what if it make no rejoinder — may it begin hostilities at the 
expiration of the interval ? Yes, because if attacked it would cer- 
tainly defend itself, and the measures of defense necessary to its 
security must in some instances go to the extent of attacking the 
declaring .state. 

The second article of the convention, relative to the opening of 
hostilities, treats of the notification of the state of war to neutral 
powers and provides that they are not to be held responsible for the 
observance of neutrality until the receipt of such notice, or unless 
it be proven beyond a doubt that they did actually know of the exist- 
ence of the war. 

The Belgian delegation had proposed to fix an interval of forty- 
eight hours after receipt of the notification before the expiration of 
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which period the notification should not affect neutral powers. 7 The 
intention was to give neutral states the necessary time to take meas- 
ures for complying with the requirements of neutrality, but as this 
provision would seem to authorize violations of neutrality before 
the expiration of the interval, and as, furthermore, the interval re- 
quired by one state would differ from that indispensable to another, 
it was thought best not to fix any. It remains, as formerly, entirely 
a question of fact as to whether the neutral, after learning of the 
existence of the war, did or did not maintain an attitude of strict 
neutrality and use due diligence in its enforcement. 

And so humanity, developing in a spiral, has come again to 
require a declaration of war previous to the commencing of hos- 
tilities. We must not forget that this convention accepted by the 
plenipotentiaries of all the powers at The Hague modifies the law 
which existed previously, and that is a real piece of international 
legislation; it is drawn in the form of a convention, which can be 
denounced by giving a year's notice, yet there can be no doubt that 
it is intended to endure as long as war shall be. 

Ellery C. Stowell. 



HISTORICAL EXTRACTS SHOWING WHEN HOSTILITIES BEGAN WITHOUT 
DECLARATIONS OF WAR. 8 

The year 1700 opened with profound peace, yet on March 12, without 
public declaration of war, 40,000 Saxons under General Fleming swept 
down before Riga, then belonging to Sweden. 

In the month of December, 1700, French troops arrived by night and 
took possession of the strongest places in Spanish Flanders. 

On July 28, 1701, Marshal Catinat, with a French corps d'armee, took 
possession of the Alpine passes and descended into Lombardy. 

During the early part of the winter of 1701, Prince Eugene seized, 
without declaration of war, Canneto and other places in the territories 
of Guastalla, Parma, and Modena. 

Throughout 1701 a naval war was carried on by England and Holland 
against France, but a formal declaration of war was not declared for 
several months after hostilities had been carried on. 

'Belgian Amendment to the French proposition; annexe 3a, second commission ; 
second subcommission. 

s House Eeport 754, p. 9, 52d Congress, 1st session. 



58 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

In 1708 the Pope of Eome attacked by surprise a body of German 
imperial troops and ordered them cut to pieces with great barbarity; 
also, 

In 1708, the English fleet suddenly appeared at Civita Vecchia and by 
surprise dictated terms to the Pope. 

In 1714 the Turks, by sudden invasion, seized from Venice the Morea 
without declaration of war. 

In 1715 England in peace seized Swedish provinces. 

In August, 1717, during peace, a fleet of war vessels carrying 9,000 
men left Barcelona secretly for Sardinia. Cagliari, the capital, was 
surrendered to the Spaniards. 

In 1719 Spain secretly prepared an expedition and seized Messina and 
the greater part of Sicily. 

The first case in the eighteenth century when declaration preceded 
war was in 1719, when Prance and England joined in war against Spain. 

In 1726, without declaration of war, a British squadron under 
Admiral Hosin was sent to the "West Indies and blockaded Porte Bello. 

In 1727 Spain, at peace with England, laid siege to Gibraltar from 
February 11 to November 23. 

In 1733 Bussia invaded Poland without a declaration of war. 

In 1739 reprisals preceded war between Spain and England. War 
was declared by England October, 1739. 

1740, the first Silesian war. 

1741, naval fights between Prance and England without declaration 
of war. 

In 1742, without declaration of war, Naples, by action of an English 
admiral, forced to become neutral. 

On June 27, 1743, the battle of Dettingen was fought, at which time 
no declaration of war had been made, nor was it made until March 20, 
1744, when France declared war against England. 

On August 9, 1744, Saxony and Bohemia were invaded by Frederick 
without declaration of war. 

In 1747 sudden invasion of Holland by the French, in which the 
French secured all the advantages of sudden attack. 

In 1754 France and England put forth hostile claims in America 
without declaration of war or notice. Fighting commenced between 
English and Virginia troops on the one hand and French on the other. 

On May 17, 1756, England declared war on France. 

In August, 1756, Frederick the Great suddenly invaded Saxony with 
75,000 men. He did not publish a declaration until after crossing the 
frontier. 

In 1759 the Dutch commenced hostilities in India against the English 
without proclamation of war. 

In June, 1770, 1,700 Spanish soldiers and mariners, with five frigates 
and a train of artillery and ordnance stores, arrived at Port Egmont, 
when only two sloops of war and a miserable blockhouse with four guns 
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constituted all the means of defense. Articles of capitulation were 
immediately concluded. 

In 1777 Austrian troops numbering many thousands entered lower 
Bavaria and seized every important place, no declaration of war having 
been previously declared. 

On February 6, 1778, France signed secretly a treaty with Franklin, 
engaging to give assistance to the American colonies. France did not 
then declare war upon England. 

In 1779 Spain joined France in a war against England. 

On April 21, 1784, Austria sent a detachment of troops into Dutch 
territories and took possession of Fort Lillo. 

On December 20, 1787, before the declaration of war was issued, 
Austria sent six regiments into Turkey for the purpose of surprising the 
Turkish fortress Belgrade. Declaration of war was not declared until 
July 10, 1788. 

In July, 1789, a Spanish frigate of twenty-six guns captured two 
English vessels and seized a settlement. 

On April 20, 1792, France declared war against the Empire of 
Germany. 

On September 28, 1792, the French Republic surprised Nice, Montal- 
bon, and Ville Franche, in the Kingdom of Sardinia, during peace. 

In the same year, without declaration of war, the French Republic 
ordered invasion of neutral Switzerland. 

On July 1, 1793, France declared war upon England, Spain, and the 
Netherlands. 

In 1795 England seized Dutch colonies, capturing the island of 
Ceylon without fighting, no declaration of war having previously been 
made. 

In 1796 the French Republican army, without declaration of war, 
seized forts and territories of the States of the Church, Naples, Tuscany, 
Parma, Modena, etc. 

On January 28, 1798, France suddenly invaded Switzerland. Naples 
moved against France, and France took possession of Navarra, Suza, 
and Coni. No declaration of war was made in any instance. 

On September 5, 1800, Russia seized two British ships in Russian 
ports and sent their crews prisoners into the interior without declaration 
of war. 

On July 14, 1801, reprisals were ordered by the English Cabinet. All 
Swedish, Danish, and Russian vessels in English ports were seized 
and a large English fleet under Sir Hyde Parker was dispatched to the 
Baltic, although there was no declaration of war. 

On March 20 the Swedish inland steamer Bartholomew, wholly unpre- 
pared for any defense, surrendered at the first summons to a force of 
three regiments of foot and a detachment of artillery under Lieutenant- 
General Trigge and a squadron under Rear-Admiral Duckworth. 

In 1802 Napoleon sent a force of 20,000 men into friendly Switzer- 
land and seized by surprises Soleure, Zurich, and Berne. 
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On November 23, 1806, the Russian army, during negotiation and 
after full concessions, suddenly invaded Moldavia and seized Chotsim, 
Bender, and Jassi. 

In 1806 England sent an expedition against Curacao; her fleet sud- 
denly entered the harbor, and Port Amsterdam was assaulted and 
captured. 

On March 6, 1807, England sent an expedition, during negotiations, 
into Egypt, and on the 21st of March the governor of Alexandria 
accepted terms of capitulation. 

In 1807 the English man-of-war Leopard, fifty-two guns, demanded 
of the Chesapeake, an American frigate cruising off Virginia, the 
requisition of some English deserters on board the Chesapeake. The 
American captain denied the right of search, whereupon the Leopard 
fired a broadside, killing and wounding several Americans in time of 
peace. 

In 1812 Napoleon, by sudden attack on troops of Kowno, declared war 
with Eussia. 

On June 18, 1812, the United States declared war against Great 
Britain. During the month of April previous, however, a general 
embargo was laid by Congress upon all vessels in the harbors of the 
United States for seventy days. 

In 1815 Murat, King of Naples, attacked Austria without notice. 

In 1816 Portugal invaded the Spanish possessions on the Eiver Plate 
without explanation or previous declaration. 

In 1818 the United States, during peace with Spain, seized Pensacola 
and St. Marks. 

In 1821 the United States seized a French ship during time of peace. 

In 1826 the King of Spain carried on hostilities against Portugal 
with willful falsehood without declaring war, but professing friendship. 

During the same year England, without declaration of war on Spain, 
dispatched troops to fight the Spaniards. 

In 1827 the Turkish fleet was destroyed by Eussia, England, and 
France without warning of war. 

In 1828 the Eusso-Turkish war occurred. Hostilities on both sides 
preceded declaration of war. 

In the same year France sent an expedition against the Turks in 
Greece and captured five fortresses. 

In 1831, without declaration of war, Eussia fired into, sank, and cap- 
tured Greek ships and joined in a formal attack upon Poros. 

During this same year a French admiral carried off the whole Portu- 
guese fleet and converted reprisals into war. And the King of Holland 
pressed his troops into Belgium and in nine days crushed the Belgian 
forces. 

On February 22, 1832, France sent a squadron with troops and 
captured Ancona by sudden surprise during absolute peace between 
France and Eome. 
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In 1834 the Spanish army, without notice, crossed the Portuguese 
frontier and, by a forced march, surprised and defeated the force under 
Don Carlos. 

In 1835 the inhabitants of Texas raised the standard of revolt against 
the Mexican Government, and declared themselves independent. 

During the year 1838, an invasion of Canada took place under circum- 
stances described in the United States Congress as such " that the 
people were at war while their Governments were at peace." 

On the 17th of April, 1840, the British ships of war in the vicinity of 
Naples commenced hostilities and captured a number of Neapolitan 
vessels, and an embargo was laid on all ports of Malta that bore the 
Sicilian flag. 

In 1844 hostilities by Prance against Morocco commenced by Prince 
de Joinville on not receiving a satisfactory answer to an ultimatum. 

On May 13, 1846, the Congress of the United States passed a resolu- 
tion that, by virtue of the constitutional authority vested in them, 
declared that a state of war existed between the Republic of Mexico and 
the United States. The President in his message recited many and 
various acts of hostilities prior to any declaration of war. 

In 1847 a revolutionary junta had been established in Portugal and 
was carrying on a war against the Queen. The war having dragged on 
for some time, England, Prance, and Spain agreed to interfere, but no 
declaration of war was made. 

In 1848 the Italian insurrectionary war broke out; the King of Pied- 
mont at once joined his armies to those of the Italians, and the war, 
from its nature, was carried on without any formal notice. 

On April 25, 1849, the French General Oudinot entered citadel 
Civita Vecchia. The Roman Assembly protested in the name of God 
and the people against this unexpected invasion. A short time after 
there followed the siege and capture of Rome. 

In 1850 and 1851 the United States waged the " unofficial " war 
against Cuba. 

In 1853 and 1854 the Crimean war was waged. Hostilities preceded 
war as follows: The Russian Government seized the Danubian princi- 
palities. 

On May 31 the order for the passage of the Pruth was passed. 

On June 2, before it was known in London, orders were sent to 
English and French admirals to move up the Besike Bay. 

On October 22 the English and French fleet, under orders from 
London and Paris, entered the Dardanelles in express breach of treaty 
of 1841. 

On October 23 Turkey declared war upon Russia and crossed the 
Danube to expel the Russians. 

In 1859 France and Italy against Austria. The Austrian Govern- 
ment alleged that the actual commencement of this war was on both 
sides (as between France and Austria) declared to be due to prior 
hostile acts, not words. 



62 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

On May 5, 1860, Garibaldi sailed from Genoa with 2,000 troops to 
wrest Sicily from the King of Naples. 

In 1863 war between Austria and Prussia on one side and Denmark 
on the other virtually commenced by the occupation of Holstein and 
Lauenburg by the troops of the two great powers. 

In 1870 the war between Prance and Germany. The declaration of 
war clearly preceded war. 



